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NOTES. 



Forcible Entry and Detainer. — The case of Schwinn v. 
Perkins * decides that a parol surrender of a lease executed by an 
actual possession constitutes a defense in an action of forcible entry 
and detainer. The consideration of a case of forcible enter must 
always involve two questions, what is forcible entry ami what is 
possession. 

Forcible entry and detainer is a remedy for the recovery of 
the possession of land. It was intended to prevent violence and 
a resort to force, and consequently for every entry upon land in 
actual possession with actual force it was a remedy to put the parties 
in statu quo without regard to the legal right either may have had 
in the land. It was regulated by statute in England at an early 
day, and most of the states have preserved the remedy. In view of 
disagreement among the cases as to just what constitutes forcible 

'78 Atl. 20 (1910). 

(327) 
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entry and detainer it is difficult to formulate a comprehensive defi- 
nition ; it probably consists in violently taking or keeping possession 
of lands or tenements by means of threats, force, or arms and 
without authority of law. 

Considered as a criminal action it is an essential element of the 
offense of forcible entry that at the time of the offense the premises 
shall be in the actual possession of him whose possession is charged 
to have been interfered with. To constitute actual possession it is 
not necessary that the party be personally present on the premises 
at the time of the offense if he is in actual exercise of authority and 
control over the same. The possession must also be peaceable as 
distinguished from a mere scrambling possession.* An actual peace- 
able possession, however, is all that is essential to maintain the 
action. 1 

It is immaterial whether or not such a possession is also right- 
ful, 4 and it is not necessary that the prosecutor should have any 
legal title in the property. The action of forcible entry and detainer 
cannot be employed in either its civil or criminal form, to try the 
title or right to property.* 

As a civil action, forcible entry and detainer is a remedy for 
the protection of the actual possession of realty, whether rightful 
or wrongful, against forcible invasion, its object being to prevent 
disturbances of the public peace, and to forbid any person righting 
himself by his own hand and by violence; and therefore ordinarily 
the only matters involved are the possession of the plaintiff and the 
use of force by the defendant. Except in instances where there is 
special statutory authority for adjudicating title, title is not involved 
and cannot be inquired into, and generally the right to possession 
as distinguished from the fact of actual possession is not in issue. 
The matter of right is foreign thereto, 6 and therefore, although one 
may have the title to realty and be justly entitled to the immediate 
possession thereof, yet if he enters by violence upon the actual 
possession of another who has no right or title whatever, he is 
liable to an action of forcible entry and detainer.* Even a 
trespasser may maintain this action against the owner himself.* 
This statement is denied by many cases and no doubt a mere 
trespasser can not maintain action ; he must be a particular kind 
of a trespasser and have a particular kind of possession, the diffi- 
culty lies in drawing the line. The case of Emsley v. Bennett,* says 
that it is immaterial in what capacity or relation the plaintiff is in 
j>ossession, whether as owner, tenant, agent or as a mere trespassor. 

'Coipm. v. Conway, I Brewst. (Pa.) 509. 

"Swails v. State, 4 Ind. 516; People v. Leonard, 11 Johns (N. Y.) 504- 

'Peele v. State, 161 Ind. 37a 

•Sitton v. Sapp, 62 Mo. App. 197. 

•Hamilton v. Adams. 15 Ala. 59*5; Judy v. Citizen. 101 Ind. 18; Emerson 
v. Sturgeon, 59 Mo. 404; R. R. v. Johnson, 119 N. S. 608; Emsley v. Bennett, 
37 Iowa 15. 
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It is the fact of possession alone that is material. A person may 
render himself liable to an action for forcible entry and detainer by 
entering upon his own premises even when he has the right to 
immediate possession. Craig v. Donnelly,' approving Emsley v. 
Bennett, says, that however wrongfully a possession may be ob- 
tained, it cannot be intruded upon by force, and a trespasser may 
maintain the action, or an agent or servant may assert his possession 
to resist intrusion. It is the fact of possession alone that is ma- 
terial. One does not need to be a tenant to bring this action. 

Hodgkins v. Price,* states that a bare possession without right, 
if unlawfully invaded by force, will be protected and restored, even 
against the owner or lessee of the premises who is legally entitled to 
possession, if the plaintiff was in actual possession at the time of 
the forcible ouster. But the action cannot be maintained on a mere 
scrambling or interrupted possession ; the plaintiff's prior possession 
must have been actual, peaceable and exclusive. A mere trespasser 
upon land cannot maintain this action, although he may have been 
forcibly removed from the premises. 

The rule is universal, therefore, that evidence to disprove 
the title of the complainant, in forcible entry and detainer, is irrelev- 
ant and unadmissable ; title not being in issue.* But though it is 
immaterial what the rights of the parties are the plaintiff must 
establish his actual peaceable possession. 10 So forcible entry may 
be maintained where trespass may not, as, for instance, against the 
owner of the land, who may defend himself against an action of 
trespass by the plea of liberum tenetnentum. The owner of the 
land having a right of entry, will not commit a trespass by entering 
though with force, unless he also commits a breach of the peace. 
The law will not give damages against him in an action of q. c. /., 
but will compel him to restore the possession in an action of forcible 
entry. The plaintiff in the action is not suing for damages, but 
to have the possession restored to him, and when he shows that 
he has been turned out of possession forcibly, or by one having 
no right to do so, he has made out his. right to restitution, which 
cannot be defeated by any evidence in regard to the title or right 
of possession. 

The vital question is always one of possession, and just what 
may or may not constitute possession seems impossible of exact 
determination, though certainly it requires less to fulfil the con- 
cepts of that term when this statute is involved, than in ordinary 
comprehension. A usual understanding of "possession" is the 
exercise of acts of dominion over the property in making the ordi- 
nary use and taking the ordinary profits of which it is susceptible 

'28 Mo. App. 34a. 
* 132 Mass. 106. 

' Dutton v. Tracy, 4 Conn. 79. 
"dinger v. Sepherd, 12 Graft. (Va.) 462. 
" Words and Phrases. 
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in its present state; such acts to be so repeated as to show that 
they are done in the character of owner, and not as an occasional 
trespasser. Possession of lands means a foothold, an actual entry 
and possesion in fact, a standing upon it, an occupation of it. 
Bailey v. Bond ,2 states that possession of real property implies 
something more than the mere right to enter upon and looks at, or 
occupy the same. Possession of real property implies the right to 
occupy and enjoy it. Possession is something more than mere 
right or title, whether to a present or future estate. It implies 
a present right to deal with the property at pleasure and to exclude 
other persons from meddling with it. 1 * The possession of land 
is the holding of, and exclusive exercise of dominion over it. 
Webster defines "occupancy" as "possession"; possession, "actual 
seizing or occupancy." Bouvier defines occupancy as "the taking 
possession of those things corporeal," and says that "in order to 
complete a possession two things are required, (i) that there be an 
occupancy, and (2) that the taking be with intent to possess." 
There is no difference in the meaning of the words. 1 * 

Comm. v. Knarr *• holds that a lessee, permitted to hold over 
after the expiration of his term, is in no sense a trespasser while 
he continues in possession, but on the contrary, he has a clear legal 
right to remain upon the demised premises until he is notified to 
quit. But if, when so notified, he refuses to leave and is ejected 
by force, he may not maintain action under the statute, ^ as his 
possession, such as it was, teas only by pennission. This is a 
peculiar kind of possession, certainly enough to satisfy the statute 
in most jurisdictions, though not in Pennsylvania. 

Browne v. Dawson l * holds the rule that a mere trespasser can- 
not, by the very act of trespass, immediately and without ac- 
quiescence, give himself what the law understands as possession 
against the person whom he ejects, and drive him to produce his 
title, if he can, without delay, reinstate himself in his former 
possession. 

Tiffany ,T says that "where a landlord, upon the failure of a 
tenant to relinquish i>ossession when his right thereto expires, 
has undertaken to resume possession by force, under the English 
statutes he is liable to an action for criminal prosecution, his right 
to possession being no justification for his disturbance of the public 
peace. And in many of the States the tenant can, in case of such 
forcible entry of the landlord, maintain an action to recover 
possession of the premises under the statutes of forcible entry and 
detainer, it being usually considered that one cannot defend such an 



"77 Fed. 406. 

" Sullivan v. Sullivan. 66 N. Y. 37. 

** Evans v. Foster. 79 Tex. 48- 

- 135 Pa. 36. 

" 12 A. & E 624. 

"Real Property, sec. 216. 
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action by showing that he was entitled to the possession which he 
thus forcibly took." The remedy of the statute is designed to 
restore the possession to him who has been turned out by force, as 
he held it before, until the right to possession can be adjudicated. 
A party in possession of land without right, however, and who has 
been turned out by the owner has no civil remedies except those 
provided by statute. But no one, not even the owner, has the right 
to forcibly take real estate from the possession of another, no mat- 
ter how justly he may be entitled to it, and even though the oc- 
cupant's possession may be unlawful. 1 * 

A mere licensee cannot be deemed an occupant of real property 
in such a sense as to render a trespass upon his occupation, however 
violent, a forcible entry upon land."' Thus, where a party erected 
a barn on his lot and allowed his son to occupy and use the same in 
common with himself, for many years, without any rent or contract, 
and the son finally took exclusive possession thereof and kept the 
owner out, it was held, in an action of forcible entry and detainer 
by the father against the son for possession, that the plaintiff was 
entitled to recover, no right in the property or to its possession 
vesting in the son.*" 

A miner, mining on lots under mining rules, having a mere 
license to go upon and mine the land, has no sufficient possession 
to maintain forcible entry and detainer.- 1 But Ellison, J., said, "We 
readily concede that a license could have such possession as would 
entitle him to this action when ousted by force. But a licensee 
who has no possession — whose license is merely to labor for the 
owner at certain compensation, is no more in possession than any 
other employee who goes daily on his employer's premises (keeping 
his tools there) to labor for him. If a trespasser moves into 
possession of the owner's house claiming possession adverse to the 
owner, and the owner forcibly dispossess him, the trespasser may 
maintain this action. But suppose the trespasser were a burglar 
who occupied only while he stole, his claim to possession would be 
a sham and he could not maintain this action against the owner. 
Similarly if the owner returns home and finds himself barred out 
by his domestic servant, but if a possession has in reality been set 
up, with intention of use and occupancy, and the owner forces 
it, the servant could have the action." Also a mere tenant at will 
may maintain the action.* 2 

We therefore find that though all jurisdictions require 
possession to have been in the plaintiff, that there is a difference of 
opinion as to what constitutes the particular kind of possession 
necessary, running all the way from possession through color of 

"Phelps v. Randolph, 147 111. 335- 
"McHose v. Ins. Co., 4 Mo. App. 514. 
* Dunstedter v. Dunstedter, 77 III. 580. 
" Rochester v. Mining Co. 89 Mo. App. 680. 
" House v. Camp, 32 Ala. 541. 



332 NOTES 

title, possession founded on bona fide though mistaken belief of 
right, and a holding over from a former legal possession, to mere 
intent to claim possession, rightfully or wrongfully and an actual 
occupancy of some duration. 

Swayze, J., in Schwerin v. Perkins," discusses the subject of 
forcible entry very fully, coming to an intermediate, and, we submit 
a preferable rule. "A mere trespasser may be forcibly ejected if no 
more force than is necessary for the purpose is used; it is only 
when a trespasser has ceased to be a mere trspasser and his oc- 
cupancy has ripened into a possession, although it may be a wrong- 
ful possession only, that the statute relating to forcible entry and 
detainer becomes applicable. A mere trespasser does not gain 
possession until there has been something like acquiescence in the 
physical fact of his occupation on the part of the rightful owner." 

T. W. B., 3rd. 



Representative Suits. — At common law suits for individual 
relief must, in general, be brought in individual actions. This rule 
was modified both in the law courts and chancery, to the extent 
of allowing parties in some cases, to join and to sue or be sued in 
one action. But here also all the parties interested were before the 
court Soon cases arose in chancery, where the parties were so 
numerous, that you could never "come at justice," if everybody 
interested had to be made a party. In such case one party was 
allowed to sue or be sued on behalf of the others. This was origi- 
nally a rule of convenience* and is the origin of the present repre- 
sentative suits. The practice was, at that time, as stated by Lord 
MacNaghten, 2 "given a common interest and a common grievance, 
a representative suit was in order, if the relief sought was injts 
nature beneficial to all whom the plaintiff proposed to represent." 

In England, the Supreme Court Rules, following the Judicature 
Act of 1873, which codified the existing practice, made provision 
for this situation in Order XVI, Rule 9: "Where there are numer- 
ous persons having the same interest in one cause or matter, one 
or more of such persons may sue or be sued, * * * on behalf or 
for the benefit of all persons so interested." The first decision 
interpreting this rule restricted its application to "persons claiming 
some beneficial proprietary right, which they were asserting or 
defending in the cause or matter.* And so a suit in tort against 
a trade union, naming the officers of the union as representative 
defendants, for maliciously enticing away the plaintiff's employees, 

"Supra- 

"For examples of the application of this rule, see Darnell's Chancery 
Practice, pp. 196-197, and cases cited in notes. 
* Duke of Bedford v. Ellis, 1901 A. C 1. 
•Temperton v. Russel (1893). ' Q- B. 435- 



